
26 • Looking Ahead 2011 • Environmental

Avoiding (an Environmental)
Foreclosure Headache

ENVIRONMENTAL

Many factors go into a decision on whether to foreclose

on a loan, but when environmental issues are present,

the environmental issues often can take priority.

Locke Lord’s Looking Ahead 2011

Many environmental laws provide liability exemptions for entities that only hold a security interest in a property and

do not participate in management. In the foreclosure process, lenders must take care to both maintain these liability

protections, and comply with laws that may apply between collateral foreclosure and resale.

To maintain the secured creditor exemptions after foreclosure, lenders should review both federal and state laws

to ensure that collateral divestiture and other requirements are followed. Lenders should also consider the corporate

structure used in foreclosure. Many lenders purchase properties out of foreclosure into a separate, but related single

purpose entity. State laws vary on whether these related entities have the benefit of secured creditor exemptions.

If state law does not extend liability protection to these entities, lenders must balance the benefits of the single

purpose entity against the potential value of the secured creditor liability protection.
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Foreclosures raise many

legal issues, but looking

ahead at potentially

applicable environmental

laws will help avoid an

unintended environmental

foreclosure headache.

One of the most significant

recommendations of

the Sunset Commission is

the recommendation that

the agencies’ enforcement

policies include more

enforcement actions, more

penalties, and consideration

of supplement environmental

projects, so that enforcement

acts more as a deterrent.

Even if a property’s environmental condition is acceptable, some uses

may trigger additional laws. For example, state transfer laws, which

require environmental assessments of industrial properties at title

transfer, may apply when a foreclosing lender sells the property to

a third party. For gas stations and other properties with tanks, state

laws vary on whether a foreclosing lender can continue operation

of tanks or must empty them within a certain timeframe to maintain

lender protections. State laws may also require that lenders notify

the state at the time of foreclosure.

Foreclosures raise many legal issues, but looking ahead at potentially

applicable environmental laws will help avoid an unintended

environmental foreclosure headache.

TCEQ and Railroad Commission Under
the Legislative “Sun” Light
Both the Texas Commission on Environmental Quality (“TCEQ”)

and the Texas Railroad Commission (“Railroad Commission”) are

subject to sunset review and must be reauthorized in the 2011

legislative session. The Sunset Advisory Commission has recently

made available reports of its initial findings on the sunset review

of these agencies. Both reports recommend major legislative

changes. One of the most significant recommendations of the Sunset

Commission is the recommendation that the agencies’ enforcement

policies include more enforcement actions, more penalties,

and consideration of supplement environmental projects, so

that enforcement acts more as a deterrent. Other key

recommendations include:

• Broadening the authority of the TCEQ to restrict surface water

use during water emergencies and to require water permit

holders to implement their drought contingency plans;

• Authorizing the Railroad Commission to be the agency responsible

for protecting groundwater from oil and gas development activities;

• Changing the name of the Railroad Commission to the “Texas Oil

and Gas Commission,” and having the governing board appointed

by the Governor, rather than elected; and
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The coming year looks

to be a tumultuous one

for GHG permitting.

EPA has identified 13 states,

including Texas, that have

yet to develop adequate

implementation

plans for this rule.

• Providing the Railroad Commission with authority to enforce

safety requirements for interstate pipelines.

We will be watching the Legislature to see if these issues take priority

in the 2011 legislative session.

Greenhouse Gas Permitting to Begin in 2011
The Environmental Protection Agency (“EPA”) forged ahead in 2010

with the development of its greenhouse gas (“GHG”) emissions

permitting program. This program, issued under EPA's Clean Air Act

authority, will require certain major stationary sources that are

or will be subject to the federal Title V Operating Permit Program

and/or the new source Prevention of Significant Deterioration

(“PSD”) permitting program to address GHG emissions in their

Clean Air Act permits. As a result, facilities subject to PSD GHG

permit requirements will need to determine the Best Available

Control Technology (“BACT”) for GHG emissions at their facility.

To date EPA has provided little detail on how to determine BACT

for GHGs, indicating that it prefers to leave this determination to the

states. However, EPA has indicated that energy efficiency is a viable

control method.

The GHG permitting rule is set to become effective in two phases.

The first phase of the PSD GHG program, effective on January 2,

2011, will apply to sources emitting at least 75,000 tons per year

of carbon dioxide equivalent (tpy CO2e) that undertake construction

or modification projects and that, as a result of non-GHG emissions,

were already required to apply for a PSD permit. Similarly, Title V

GHG permitting applies only if an entity was already subject to

the Title V permit program. The second phase of the PSD GHG

program, effective July 1, 2011, applies to all new facilities with

the potential to emit more than 100,000 tpy CO2e and to all

existing facilities that increase GHG emissions by 75,000 tpy CO2e,

regardless of the facility’s non-GHG emissions. Persons will become

subject to Title V permit requirements, regardless of their non-GHG

emissions, if they have the potential to emit more than 100,000

tpy CO2e.
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The coming year looks to be a tumultuous one for GHG permitting.

EPA has identified 13 states, including Texas, that have yet to

develop adequate implementation plans for this rule. These states

risk having the EPA take over the GHG permitting portion of their

state Clean Air Act program. Further, expect to see a battle on

Capitol Hill. Numerous members of both the House and the Senate

have stated their intention to block funding of any GHG emission

regulation. The White House has indicated that it will veto any

such efforts.

Burdens Likely To Arise from TCE Human Health
Assessment Update
Trichlorotheylene (“TCE”), commonly used as an industrial solvent

and degreasing agent, is present at over half of the sites EPA has

designated as Superfund sites on the National Priorities List, and

at a significant number of smaller sites regulated under state laws.

In late 2011, we expect EPA to publish its long-awaited human

health assessment of TCE on its Integrated Risk Information System

(“IRIS”), the Agency’s online database providing risk information on

health effects associated with exposure to certain contaminants.

The pending draft toxicological review of TCE, published in October

2009, concludes that TCE is “carcinogenic to humans” by all routes

of exposure. This conclusion rejects previous qualifications regarding

TCE as “probably” or “highly likely” carcinogenic in favor of an

absolute finding. This assessment is subject to pending external

peer review and public comment, and will then undergo a final

EPA internal review and review by other federal agencies before

publication on IRIS next year. Assuming EPA proceeds with

the current draft conclusion, we could reasonably expect to see

more stringent TCE exposure standards with widespread impacts.

Potential impacts include broadening the scope and stringency

of cleanup activities where TCE is present, potentially re-opening

TCE cleanup sites that were previously closed, tightening

worker exposure protection controls, and increasing personal

injury litigation.
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Will the Deepwater Drilling Moratorium Truly
Be Over?
In the wake of the Deepwater Horizon oil spill in April 2010, the

federal government imposed a drilling moratorium affecting wells

in waters greater than 500 feet deep. That moratorium was lifted

October 12, 2010. Or was it?

The Bureau of Ocean Energy Management Regulation and

Enforcement justified lifting the moratorium, in part because of the

promulgation in October of Interim Final Rules governing drilling

safety and employee safety. These rules imposed numerous strict

new standards in the permitting process regarding proposed well

bore integrity systems and processes and well control equipment

and procedures. Oil spill response plans must account for blowout

and worst-case discharge scenarios with the history of the

Deepwater Horizon event informing those scenarios. In many cases,

permit applicants must provide third party certifications regarding

the adequacy and appropriateness of such systems and procedures.

Naturally, an ancillary effect is an increase in the burden of

regulatory permit issuers who must carefully review an application

and measure its contents against still developing understandings

regarding the new safety, equipment and spill response

requirements. The Bureau will itself admit that it suffers from

a shortage of resources to promptly process permit applications

with the careful review that application reviewers must now exercise

in light of the new rules. The interim rules, moreover, are subject

to additional comment, and thus are likely to change soon in the

new year. Given the interest of both industry and environmental

advocacy groups in the interim rules, the rules are as likely to

become more stringent as they are to become less stringent.

These developments have caused some in industry to assert

that the drilling moratorium continues in fact, if not in law.

The Bureau strongly disputes that characterization, yet concedes

that permits will be issued less rapidly. Regardless, the prospect

remains that the permit processing pace could sufficiently chill

drilling activities so that, in essence, a deepwater drilling

moratorium persists.
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To learn more about our Environmental services, please visit: www.lockelord.com/environment




